


Documenting the relationship 
Considering the complexities and ramifications involved in determining whether 

workers are volunteers, independent contractors or employees, it is essential for 

businesses to have a written document with each worker that specifies the 

relationship between the parties and the key terms of the engagement. Whilst this 

may be a simple email or letter with a volunteer, it is important that a more detailed 

written agreement is signed by the parties to an employment agreement or an 

independent contractor agreement. As there is no standard form for an 

employment agreement you should get legal advice to ensure it is appropriate. 

Is the employee permanent or casual? 
The FW Act differentiates between permanent and casual employment, with 

different rights and obligations for each. 'Casual employment' is employment 

expressly offered and accepted on the basis that the employer makes no firm 

advance commitment to ongoing and indefinite work according to an agreed 

pattern of work. Generally speaking, casual employees are engaged to work in 

piecemeal engagements paid by the hour, enjoy lesser job security than permanent 

employees and are paid a 'loading' to compensate them for these flexibilities for 

employers. The term 'permanent employment' covers both full-time and part-time 

employees. Permanent employees are typically employed to work regular hours on 

a recurring pattern of days and on an ongoing basis until their employment is 

terminated one way or another (e.g., via resignation, redundancy, dismissal or at the 

end of a specified fixed term or project). Permanent employees have various 

statutory entitlements including entitlements to paid annual and personal leave, 

long service leave (regulated state by state), notice of termination and redundancy 

pay. These entitlements generally apply pro-rata for part time employees. While 

casual employees enjoy some legal protections they do not, generally, have 

entitlements to paid leave of any kind or to notice of termination of employment. 

What are the minimum terms and conditions for 
employees? 
The FW Act prescribes a basic safety net of terms and conditions of employment 

for private sector workers, found in a series of standards called the National 

Employment Standards {NES). The NES provides for a series of eleven minimum 

employment entitlements, including maximum hours of work, annual leave, 

redundancy entitlements and parental leave. Further information on the NES is 

available here. While the NES operate largely independently of the employment 

contract, it is common for various features of them to be referred to or 

incorporated into employment contracts (e.g., dealing with an employee's leave 

entitlements). There is also a mandated National Minimum Wage, revised at the 

commencement of each financial year on 1 July. 

Other rights and entitlements can be found in 'awards' or 'modern awards' and 

'enterprise agreements'. Awards operate in conjunction with the NES and 

prescribe rights and entitlements for some employees working in particular 

occupations or industries (or in particular occupations in particular industries). 

You can find a list of modern awards here with further links through to the text of 

each award. Awards, where applicable, provide for a range of matters including 

minimum wages, allowances and penalty rates, types of employment (including 

hours of work), termination of employment, redundancy, dispute resolution, and 

superannuation. 
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https://www.fairwork.gov.au/employment-conditions/national-employment-standards
https://www.fairwork.gov.au/employment-conditions/awards/list-of-awards
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